Emily Youngberg Petersen and John Gary Petersen v. Philip E. Jones : Brief of Respondent by Utah Supreme Court
Brigham Young University Law School
BYU Law Digital Commons
Utah Supreme Court Briefs (pre-1965)
1964
Emily Youngberg Petersen and John Gary Petersen
v. Philip E. Jones : Brief of Respondent
Utah Supreme Court
Follow this and additional works at: https://digitalcommons.law.byu.edu/uofu_sc1
Part of the Law Commons
Original Brief submitted to the Utah Supreme Court; funding for digitization provided by the
Institute of Museum and Library Services through the Library Services and Technology Act,
administered by the Utah State Library, and sponsored by the S.J. Quinney Law Library; machine-
generated OCR, may contain errors.
Thomas, Armstrong, Rawlings & West; Attorneys for Plaintiffs and Appellants;
Woodrow D. White; Dwight L. King; Attorneys for Defendant and Respondent;
This Brief of Respondent is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Supreme
Court Briefs (pre-1965) by an authorized administrator of BYU Law Digital Commons. For more information, please contact
hunterlawlibrary@byu.edu.
Recommended Citation
Brief of Respondent, Petersen v. Jones, No. 10156 (Utah Supreme Court, 1964).
https://digitalcommons.law.byu.edu/uofu_sc1/4620
In the SUPREME COURT 
of the 
STATE OF UTAH 
t~:~IILY YOUNGBERG PETERSEN 
and JOHN GARY PE,TE·RSE·N, 
Plaintiffs and Appellants, 
vs. Case No. 10156 
PHILIP E. JONE.S, 
Defendant and Respondent. 
RESPONDENT·'S BRIEF 
Appeal from Order Dismissing Complaint of Second 
Judicial District Court for Davis County, 
Honorable Thornley K. Swan, Judge 
THOMAS, ARMSTRONG, 
RAWLINGS & WEST 
David B. West 
1300 Walker Bank Building 
Salt Lake City, Utah 
Attorney for Plaintiffs 
and Appellants 
WOODROW D. WHITE 
2121 South State Street 
Salt Lake City, Utah 
DWIGHT L. KING 
2121 South State Street 
Salt Lake City, Utah 
Attorneys for Defendant 
and Respondent. 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library. 
 Machine-generated OCR, may contain errors.
Page 
STATEMENT 0 F KIND 0 F CASE ........................................ 1 
DISPOSITION IN THE LOWER COURT .............................. 2 
RELIEF SOUGHT ON APPEAL ................................................ 2 
STATEMENT OF FACTS .......................................................... 3 
ARGUMENT .................................................................................... 3 
POINT I. ORDERLY ADMINISTRATION OF THE 
LAW REQUIRES THE PROBATE OF THE 
ESTATE OF THE DECEASED OR JUDICIAL 
DETERMINATATION OF HIS HEIRS IN 
WRONGFUL DEATH CASES .............................................. 3 
CONCLUSION ................................................................................ 8 
AUTHORITIES CITED 
Parmley vs. Pleasant Valley Coal Company, 64 Utah 
125, 228 p. 557 ········································································ 5 
Whitley v. Spokane & I. Ry. Co., 23 Idaho 643; 132 P. 121; 
Affirmed 237 U.S. 487; 35 Sup. Ct. 655; 59 L. Ed. 1060.... 6 
TEXTS CITED 
29 C.J., pp. 287-304 ........................................................................ 4 
29 C.J ., 291 ........................................................................................ 5 
Title Standard No. 31 .................................................................. 4 
STATUTES CITED 
Utah Code Annotated, Section 7 4-4-5 ......................................... .4, 5 
Utah Code Annotated, 1953, Section 75-12-33............................ 4 
Utah Code, Annotated, 75-12-34 .................................................. 7 
Utah Code Annotated, 1953, Section 78-11-7 ............................ 3, 8 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library. 
 Machine-generated OCR, may contain errors.
IN THE SUPREME COURT 
of the 
STATE OF UTAH 
EMILY YOUNGBERG PE·TERSE·N 
and JOHN GARY PETEHSEN, 
Plaintiffs and Appellants, 
vs. 
PHILIP E. JONES, 
Defendarnt and Respondent. 
Case No. 10156 
Respondent's Brief on Appeal 
STA·TEMENT OF KIND OF CASE 
This is an appeal from an order dismissing without 
prejudice the complaint of plaintiffs and granting to 
plaintiffs five days in which to petition for the determin-
ation of heirship. Plaintiffs elected not to probate the 
Estate of Deceased John William Petersen and as a 
consequence the dismissal after five days became final. 
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DISPOSITION IN THE LOWER COURT 
The record re·veals that a complaint was filed in the 
name of Emily Youngberg Petersen, the widow of the 
deceased, John William Petersen. Defendant filed his 
. motion to dismiss upon the grounds that Emily Young-
berg Petersen was not the proper party since she did 
not appear to be the sole heir of John.William Petersen 
and has not qualified as his personal representative, 
executor or administrator. Plaintiff conceded that the 
motion was well taken and filed an amended complaint 
in which they then had made as parties plaintiff Emily 
Youngberg Petersen and John Gary Petersen. Alleging 
in the amended complaint that these were all of the 
heirs of John William Pe·tersen, deceased. Defendant 
again moved the Court for dismissal upon the ground 
that there had been no judicial determination of heirship 
and no probate of the John William Petersen Estate. 
Said motion was granted with leave to file a petition for 
determination of heirship within five days and plaintiffs 
elected not to proceed to have the heirs of John William 
Petersen determined but to appeal from the order of 
dismissal. 
RELIE:F SOUGH·T ON APPEAL 
Plaintiffs seek an order of this Court reversing the 
order of dismissal as entered by the District Court. 
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S':PATEMENT OF F AGTS 
On or about the 9th of November, 1963, defendant, 
Philip E. Jones, shot and killed John William Petersen 
who he discovered in the presence of his wife at a late 
hour in the nighttime or early morning and this action 
is brought by the plaintiffs claiming to be the widow and 
son of John William Petersen and all of his heirs, though 
there has been no E.state probated and no judicial deter-
mination of heirship. The plaintiffs claim that the Estate 
of John William Petersen is insufficient to pay funeral 
and burial expenses although there has been no probate 
of said Estate. The complaint alleges that it is brought 
under the provisions of Section 78-11-7, Utah Code An-
notated, 1953, which provides that when the death of 
a person is caused by the wrongful act of another "his 
heirs, or his personal representative for the benefit of his 
heirs, may maintain an action for damages against the 
person causing the death, * • *" 
It is conceded that no probate of the Estate of John 
William Petersen has been commenced nor has there 
been a judicial determination of who the heirs of John 
Willian1 Petersen are. 
ARGUMENT 
POINT I 
ORDERLY ADMINISTRATION OF THE LAW REQUIRES 
THE PROBATE OF THE ESTATE OF THE DECEASED OR 
JUDICIAL DETERMINATION OF HIS HEIRS IN WRONG-
FUL DEATH CASES. 
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The wrongful death statute is simple and unambig-
uous in its language and it is submitted is determinative 
of this appeal. 
The words used in the wrongful death statute on 
which this appeal turns are "his heirs". 
It has always been the law that the word "heirs" 
when used in legal documents or statutes is a word 
describing a certain legal group. Who the persons de-
scribed by the words "his heirs" are is not always an 
easy matter for resolution. Section 74-4-5 of the Utah 
Code Annotated provides for the matter of succession 
in absence of will or marriage contract and the parties 
described in the various paragraphs of this section 
would, it is respectfully submitted, be heirs of the de-
ceased person. Heirs, as this term is used in law is a 
term of art. F'or the great number of meanings and 
ways the word is used see 29 C.J., pp. 287-304. 
Section 75-12-33, Utah Code Annotated, 19·53 shows 
statutory recognition of the difficulty of ascertaining 
exactly who the heirs of a person at any given time 
may be. This section provides the way in which heirs 
may be determined where there has not been letters of 
administration issued within three months from the date 
of death. 
The title standards of the Utah Bar recognize that 
the "Heirs of Joe Doe" cannot be known without a valid 
proceeding. See Title StanJard No. 31. The word "heir" 
when used in its common law sense means person who 
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~ucct'ed to real estate. 29 C.J. 291. It seen1s that what 
I.Jegitdature really means by "his heirs" is the persons 
who suffered loss by reason of the death. ·This group 
may then include persons described in the descent and 
di~tribution statute (74-4-5 U.C.A. 1953) who are not 
persons who would take the real estate of the deceased. 
It is conceivable for an heir not directly in line of 
succession to suffer the greatest loss from a personal 
injury and death. A dependent mother may suffer a 
great deal more than a self supported estranged wife 
or an emancipated son. 
The case of Parmley vs. Pleasa;nt Valley Coal Com-
pany 64 Utah, 125, 228 P. 557, involved suit by the 
guardian of a child who was not born at the time of 
his father's death seeking damages for the death of the 
father. The defense was that the mother of the unborn 
child on her own behalf and on the behalf of his brothers 
and sisters had already recovered against the defendant 
and that no action could be brought by this unborn 
child even though he was not named as one of the 
parties plaintiff in the prior suit. This Court held that 
there was only one cause of action for the death of the 
father and since it had been brought by the mother and 
as guardian of the minor children, that the unborn child 
who was not a plaintiff was barred from any remedy. 
This case highlights and emphasizes the justice and 
soundness of the defendant's position in the present 
action and demonstrates the great injustice that may 
be done where a part of the heirs of a deceased person 
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are permitted to prosecute the action on behalf of an 
undefined and unnumbered group. Without a determioot ion 
of heirship no one can proceed and be absolutely sure 
that all the heirs have been named or that if they have 
not been named there will he protection against over-
looJieoc{. unknown heirs. 
,The case of Whitley v. Spokarne & I. Ry Co., 23 
Ida,ho 643; 132 P. 121; Affirmed 237 U.S. 487; 35 Sup. Ct. 
655; 59 L. Ed. 1060 is an example of the great amount of 
litigation which may be created where a part of the 
heirs of a deceased person are permitted to act for 
the estate or attempt to act on behalf of all of the heirs 
without being designated as the representative of all 
the heirs. In this case there was not only legal actions 
in Idaho, where the deceased had been killed, but in 
Washington where his widow lived, and in Tennessee 
where his mother resided. D'efendant points to this case 
as the horrible example of what can occur when an 
orderly and lawful procedure is not followed by persons 
suing for loss caused by the death of another person. 
'The fundamental purpose of probate proceedings is 
to give notice to persons who may be interested in the 
estate of a deceased person of the fact of death and that 
the estate of the person is being probated. All are 
given the opportunity to present their claim or protect 
their interest in the estate of the deceased person. 
In addition to the purpose served by giving notice to 
all persons who may be interested in the probate of 
an estate or in participating in any cause of action which 
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the Pstat<' tnay own, the procedures outlined in the pro-
llr: bate code and the procedures outlined in the provisions 
eovering determination of heirship, makes certain who 
the proper party plaintiff is. Such a degree of certainty 
otherwise cannot be obtained. 
Plaintiffs quote the section of the Ut,ah Code An-
ltotated 75-12-34 in their brief which provides that once 
a determination of heirship has been made in accordance 
with the statute that that determination ''is conclusive 
upon the parties and their successors in interest with 
respect to such property." 
Plaintiffs cite many cases in which, it does not appear 
from the record that there has been an official determin-
ation of heirship. If the defendants were satisfied on 
the subject they would not require a determination o£ 
heirship and could waive any right they might have. 
Such waiver does not bind future litigants. A determin-
ation of heirship, however, should be required where 
the defendant insists. His vital interests in the litigation 
require protection, he should not be subjected to the 
danger of multiplicity of lawsuits or additional expense 
should there be persons other than those named as 
parties plaintiff interested in the death action of the 
deceased. 
In the present situation where the defendant dis-
covers the deceased with his wife in most suspicious 
circumstances, there are just grounds for him to be 
apprehensive concerning who the heirs of John William 
Petersen are. There are sufficient grounds and reason 
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for him to require that the plaintiffs follow the statu-
tory steps and have a judicial determination which will 
protect the defendant. 
CONCLUSION 
It is respectfully submitted, that the orderly admin-
istration of law requires that the plaintiffs follow one 
of the two alternative courses provided by the statutes 
of the State of Utah and either commence the probate 
of the E·state of John William Petersen or have a judi-
cial determination of who his heirs are within the mean-
ings of 78-11-7 U.O.A. 1953, before the litigation which 
plaintiffs have attempted to commence can proceed. 
RESPECTFULLY 8UBMIT:TED this ________ day of 
--------~---·---··-----------, 19'64. 
WOODROW D. WHITE 
D'WIGHT L. KING 
Attorneys for Defendant and 
Respondent 
2121 South State Street 
Salt Lake City, Utah 
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